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ADVERSE  ACTIONS 

Dennis  J.  Spadaro  v.  Depart- 
ment of  Interior,  Office  of 
Surface  Mining 

PH075281 10676 
December  14,  1983 

1.363,  1.368,  3.430,  4.200,  4.210,  10.118, 
10.131,  11.140 

The  agency  suspended  appellant  for  30 
days  for  insubordination  and  for  abuse  of 
a government  telephone.  Appellant  al- 
leged that  the  agency  acted  in  retaliation 
for  disclosures  protected  by  5 U.S.C. 

§ 2302(b)(8).  Appellant  appealed  to  the 
Board’s  regional  office.  Subsequently, 
the  Board  reopened  the  case  to  review 
the  presiding  official’s  application  of 
Gerlach  v.  Federal  Trade  Commission , 
MSPB  Docket  No.  DC07528010020  (De- 
cember 15,  1981),  to  the  case. 

The  Board  explained  that  in  Gerlach, 
it  had  concluded  that  the  test  for  dual 
motivation  cases  established  in  Ml. 
Healthy  City  School  District  Board  of 
Education  v.  Doyle,  429  U.S.  274  (1977), 
should  be  applied  to  cases  involving  alle- 
gations of  discrimination  or  reprisal.  The 
Board  stated  that  in  a dual  motivation 
case — after  the  agency  has  proven  its 
charge — the  employee  has  the  burden  of 
showing  that  the  protected  conduct  was  a 
“substantial”  or  “motivating”  factor  for 
the  agency’s  action.  If  the  employee  does 
so,  the  agency  must  show  that  it  would 
have  taken  the  action  even  if  the  pro- 
tected conduct  had  not  occurred. 

The  Board  agreed  with  the  presiding 
official’s  conclusion  that  retaliation  was 
involved  in  appellant’s  case.  However, 
the  Board  questioned  the  presiding  offi- 
cial’s finding  “that  the  agency  could  have 
taken  the  same  action  even  if  the  pro- 
tected conduct  had  not  taken  place.”  The 
Board  pointed  out  that  the  use  of  the 
words  “could  have”  instead  of  “would 
have”  changed  the  meaning  of  the  agen- 
cy’s evidentiary  burden.  It  explained 
that  the  test  under  Gerlach  was  not 
whether  an  agency  could  have  imposed 
an  action  — but  whether  it  would  have 
imposed  the  action  under  the  particular 
circumstances,  absent  the  prohibited  mo- 
tivation. The  Board  stated  that  the  agen- 


cy did  not  prove  that  it  would  have 
imposed  the  same  discipline  absent  the 
protected  conduct.  Furthermore,  the 
Board  found  the  charges  against  appel- 
lant to  be  minor. 

The  Board  discussed  the  types  of  evi- 
dence which  might  meet  the  agency’s 
burden  in  a dual  motivation  case.  It  ex- 
plained that  an  agency  might  show  that 
other  employees  accused  of  the  same  or 
similar  offenses — but  who  had  not  en- 
gaged in  protected  activities — were  simi- 
larly disciplined.  The  Board  added  that 
an  agency  might  show  that  its  table  of 
penalties  supported  the  discipline 
imposed.  In  the  case  of  an  offense  that  is 
new  to  an  agency,  the  Board  noted  that 
the  agency  might  demonstrate  that  the 
misconduct  was  so  serious  as  to  warrant 
the  discipline  imposed.  The  Board  con- 
cluded that  in  appellant’s  case,  the  agen- 
cy failed  to  establish  that  any  of  these 
reasons  existed  for  the  action  against  ap- 
pellant. The  Board  noted  that  the  agency 
did  reduce  the  original  penalty  of  remov- 
al to  a 30-day  suspension.  However,  it 
concluded  that  the  agency  did  not  show 
that  the  suspension  would  have  been 
imposed  absent  the  prohibited  motive. 
Therefore,  the  Board  did  not  sustain  the 
suspension  and  reversed  the  initial 
decision. 


Richard  T.  Swafford  v. 
Tennessee  Valley  Authority 

AT075281 10740 
December  21,  1983 

1.311,  3.130,  3.1321 

Appellant,  an  engineering  aide,  was 
removed  for  unauthorized  absence.  Ac- 
cording to  the  record,  appellant  had  a 
history  of  leave  abuse  which  the  agency 
had  tried  to  correct.  After  appellant 
learned  of  his  proposed  removal,  he  en- 
tered an  alcohol  treatment  program.  The 
agency  removed  appellant  one  week  be- 
fore his  detoxification  program  ended. 

Appellant  appealed  to  the  Board’s  re- 
gional office.  He  alleged  that  his  removal 
was  based  on  handicap  discrimination 
since  he  was  an  alcoholic.  Finding  that 
the  agency  had  reasonably  accommo- 
dated appellant’s  handicap,  the  presiding 


official  sustained  the  removal.  Appellant 
petitioned  for  review. 

The  Board  discussed  the  agency’s  con- 
tention that  it  had  no  obligation  to  ac- 
commodate appellant  because  it  was  un- 
aware of  his  condition  until  after  it  had 
proposed  his  removal.  The  Board  noted 
that  the  division  personnel  officer  had 
told  appellant’s  supervisor 
that— according  to  a union 
official — -appellant  had  a problem  with  al- 
cohol. The  supervisor,  however,  dis- 
counted the  information  after  he  talked 
to  two  persons  who  knew  appellant  but 
were  unaware  of  his  alcoholism. 
Nonetheless,  the  supervisor  never  con- 
fronted appellant  about  the  alleged  alco- 
holism, even  though  such  a problem 
could  have  accounted  for  appellant’s 
abuse  of  leave  and  his  failure  to  respond 
to  disciplinary  measures. 

The  Board  explained  that  29  C.F.R. 

§ 1613.704(a)  requires  an  agency  to  ac- 
commodate the  known  handicaps  of  its 
employees.  The  Board  determined  that 
in  appellant’s  case,  the  supervisor  had 
reason  to  suspect  that  appellant  had  an 
alcohol  problem.  Thus,  the  supervisor 
was  obligated  to  discuss  his  suspicions 
with  appellant  and  to  recommend  reha- 
bilitation. The  Board  stated  that  without 
giving  appellant  an  opportunity  for  reha- 
bilitation, the  agency  did  not  reasonably 
accommodate  his  handicap  through  warn- 
ings and  progressive  discipline.  There- 
fore, the  Board  reversed  the  initial  deci- 
sion and  ordered  the  agency  to  cancel 
appellant’s  removal. 


Ronald  Woodard  v.  Department 
of  the  Army 

AT07528 110033 
December  21,  1983 

1.345,  4.125,  10.1322 

Appellant,  a meat  cutter,  was  removed 
for  unauthorized  removal  of  government 
property  from  a commissary.  The  agency 
charged  appellant  with  placing  a box  of 
meat  which  had  not  been  purchased  in 
the  trash  dumpster. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding  of- 
ficial found  that  the  agency  did  not  prove 


1 


that  appellant  removed  government 
property  for  his  own  use.  The  presiding 
official  reversed  appellant’s  removal. 

In  a petition  for  review,  the  agency 
claimed  that  it  had  new  and  material  evi- 
dence. However,  the  Board  found  that 
the  agency  failed  to  show— as  is 
required — that  the  evidence  was  previ- 
ously unavailable  despite  the  exercise  of 
due  diligence. 

The  agency  also  contended  that  the 
presiding  official  mistakenly  stated  that 
the  action  against  appellant  was  both  for 
unauthorized  removal  of  government 
property  and  for  the  resulting  larceny 
charge.  It  added  that  the  presiding  offi- 
cial incorrectly  required  it  to  prove  ap- 
pellant’s intent  to  deprive  the  govern- 
ment of  its  property.  Although  the  Board 
agreed  that  the  presiding  official  erred, 
it  determined  that  the  presiding  official 
had  reached  a correct  conclusion:  that 
the  charge  was  not  sustained  by  the 
evidence. 

The  Board  considered  the  testimony  of 
agency  witnesses  which  indicated  that 
appellant  had  violated  a policy  requiring 
all  discarded  boxes  to  be  broken  down 
flat.  It  noted  that  appellant  denied  that 
he  knew  of  the  policy  and  that  the 
presiding  official  had  found  such  denial 
credible.  The  Board  gave  the  presiding 
official’s  determination  due  deference 
and  concluded  that  the  agency  did  not 
show  that  it  had  specifically  told  appel- 
lant not  to  dump  boxes  without  crushing 
them. 

The  Board  pointed  out  that  agency 
witnesses  testified  that  the  box  may  not 
have  been  placed  in  the  dumpster  by  ap- 
pellant and  that  the  dumpster  was  not 
visible  from  the  point  at  which  appel- 
lant’s accuser  allegedly  watched  the  inci- 
dent. The  Board  further  noted  that  the 
agency  did  not  show  that  appellant  even 
knew  that  the  meats  had  been  removed 
from  the  commissary  before  he  was  con- 
fronted by  his  supervisor.  Stating  that 
the  agency  failed  to  support  its  case  with 
documentation  of  its  investigation  into 
the  matter  and  that  evidence  supported 
appellant’s  allegation  that  he  was  “set 
up”  by  his  supervisor,  the  Board  af- 
firmed the  initial  decision  as  modified.  It 
ordered  the  agency  to  cancel  appellant’s 
removal. 

PERFORMANCE 

Clifford  McKenzie  v.  Depart- 
ment of  the  Interior 

DE  043282 10002 
December  1,  1983 

1.110,  1.390.  9.200,  9.332,  10.12111, 

10.144 


Appellant’s  case  was  before  the  Board 
for  reconsideration.  In  making  a previous 
decision  in  this  case,  the  Board  had  ap- 
parently considered  a hearing  exhibit 
which  it  should  not  have. 

According  to  the  record,  appellant  was 
removed  for  failing  to  meet  performance 
standards  in  five  critical  elements  of  his 
position.  He  appealed  to  the  Board’s  re- 
gional office.  The  presiding  official  found 
that  the  agency  failed  to  prove  the 
charges  against  appellant  or  to  show  that 
the  removal  was  based  on  a performance 
evaluation  that  had  been  approved  by  the 
Office  of  Personnel  Management  (OPM). 

The  agency  petitioned  for  review.  As  a 
result,  the  Board  vacated  the  initial  deci- 
sion and  remanded  the  case  to  the  re- 
gional office.  In  deciding  to  remand  the 
case,  the  Board  considered  an  internal 
agency  regulation,  44  Bureau  of  Indian 
Affairs  Manual  430,  entitled  “Perform- 
ance Appraisal.”  A cover  memorandum 
signed  by  the  Commissioner  of  Indian 
Affairs  stated  that  the  document  imple- 
mented the  agency’s  performance  ap- 
praisal plan.  The  Board,  therefore,  pre- 
sumed that  the  agency  had  an  approved 
performance  appraisal  plan.  The  Board 
determined  that  the  evidence  was  enti- 
tled to  “some  minimal  probative  value.” 
Because  appellant  provided  no  evidence 
to  rebut  the  agency’s  document,  the 
Board  concluded  that  the  agency  had 
proven  its  case  of  unacceptable  perform- 
ance under  Chapter  43. 

The  hearing  exhibits  were  inadvert- 
ently lost  by  the  Board,  and  the  parties 
subsequently  agreed  upon  replacement 
copies.  Among  the  exhibits  replaced 
were  two  pages  from  44  Bureau  of  Indian 
Affairs  Manual  430.  However,  the  re- 
placement exhibit  did  not  contain  the 
cover  letter  that  the  Board  had  previous- 
ly considered  in  determining  that  the 
agency’s  performance  appraisal  plan  had 
been  approved  by  OPM.  The  Board  noted 
that  the  exhibit  in  question  merely  dis- 
cussed the  powers  of  a “Reviewing  Offi- 
cial” and  gave  instructions  on  what  ac- 
tions must  be  taken  based  on  different 
levels  of  performance  appraisal  under  the 
agency’s  performance  appraisal  plan. 
Therefore,  because  of  the  significant  dif- 
ference in  the  record,  the  Board  deter- 
mined that  it  should  reconsider  its 
earlier  decision. 

The  Board  explained  that  5 C.F.R. 

§ 4304  requires  that  an  agency  obtain 
OPM  approval  of  its  performance  ap- 
praisal system  before  such  system  is  im- 
plemented. The  Board  stated  that  in  ap- 
pellant’s case,  the  record  now  before  the 
Board  did  not  show  that  the  agency’s 
performance  appraisal  system  had  re- 
ceived the  necessary  OPM  approval. 

The  Board  noted  that  the  presiding  of- 
ficial had  informed  the  agency  that  he 


would  consider  the  OPM  approval  issue. 
However,  when  the  agency  failed  to 
present  evidence  to  show  that  its  per- 
formance appraisal  system  had  been  ap- 
proved by  OPM,  the  presiding  official 
considered  appellant’s  removal  as  a 
Chapter  75  adverse  action  rather  than  a 
Chapter  43  performance  appraisal  mat- 
ter. Subsequently,  applying  the  Chapter 
75  “preponderance  of  the  evidence”  test 
to  appellant’s  case,  the  Board  could  not 
find  that  the  agency  had  established  a 
prima  facie  case  of  unacceptable  per- 
formance. The  Board  noted  that  the 
agency  did  not  show  how  the  specifics  in 
the  notice  of  proposed  removal  related  to 
appellant’s  duties,  whether  the  time  lim- 
its given  appellant  for  completion  of  as- 
signments were  reasonable,  and  whether 
the  assignments  given  appellant  were 
reasonable  considering  his  position  and 
grade.  Finding  no  proof  to  support  the 
agency’s  allegations  of  deficient  perform- 
ance, the  Board  concluded  that  the  agen- 
cy did  not  meet  its  burden  as  required  by 
Chapter  75.  Therefore,  the  Board  va- 
cated its  August  23,  1983  order  in  all 
parts  except  for  that  part  affirming  the 
authority  of  presiding  officials  to  grant 
motions  for  dismissal.  It  ordered  the 
agency  to  cancel  appellant’s  removal. 

PRACTICES  AND 
PROCEDURES 

Barbara  M.  Abbott,  et  al.  v.  De- 
partment of  Commerce,  Bu- 
reau of  the  Census 
DC03518210884 
December  12,  1983 

10.11611,  10.1211,  10.1212,  10.1213, 
10.1215,  12.421,  12.560 

When  appellants  were  adversely  af- 
fected by  a reduction  in  force  (RIF),  they 
appealed  to  the  Board’s  regional  office, 
alleging  that  the  agency  erred  in  its  ap- 
plication of  RIF  regulations.  Conse- 
quently, the  agency  filed  motions  to 
learn  the  specific  bases  for  appellants’ 
general  allegations  of  error.  The 
presiding  official  ordered  appellants  to 
provide  the  information,  and  some  of  the 
appellants  complied.  First,  a hearing  was 
held  just  for  discussion  of  the  legitimacy 
of  the  RIF.  Then  additional  hearings 
were  held  for  those  appellants  who  al- 
leged specific  facts  in  support  of  their  al- 
legations of  agency  error.  The  appellants 
included  in  the  Abbott  consolidation 
were  not  granted  additional  hearings, 
and  the  presiding  official  affirmed  the 
RIF  actions  against  them. 

In  a petition  for  review,  appellants  ar- 
gued that  the  presiding  official  should 
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not  have  ordered  them  to  support — with 
specific  information — their  allegations 
that  the  agency  improperly  applied  RIF 
regulations.  Appellants  claimed  that  the 
presiding  official’s  order  wrongly  shifted 
the  burden  of  proof  from  the  agency  to 
them. 

The  Board  explained  that  according  to 
Losure  v.  interstate  Commerce  Commis- 
sion, 2 MSPB  361  (1980),  the  agency 
bears  the  burden,  under  5 U.S.C. 

§ 7701(c)(1)(B),  of  proving  that  it  prop- 
erly applied  regulations.  The  Board 
added,  however,  that  the  presiding  offi- 
cial may  require  an  appellant  to  identify, 
with  specific  information,  an  alleged  im- 
propriety in  the  agency’s  application  of 
the  RIF  regulations  so  that  the  agency 
may  provide  evidence  to  address  the  con- 
tested matters. 

As  to  whether  the  burden  of  proof 
shifted,  the  Board  noted  appellants’  con- 
tention that  the  presiding  official  found 
that  the  agency  had  met  its  burden  be- 
cause of  a lack  of  evidence  to  the  contra- 
ry. The  Board  pointed  out,  however,  that 
the  presiding  official — in  determining 
that  the  agency  had  met  its  burden  of 
proof — referred  to  RIF  documents,  the 
agency’s  arguments,  and  affidavits  by  a 
personnel  staffing  specialist.  Therefore, 
the  Board  found  that  the  presiding  offi- 
cial did  not  shift  the  burden  of  proof. 

According  to  the  record,  the  agency 
twice  served  appellants  with  “Requests 
for  Answers  to  Interrogatories.”  Then 
the  presiding  official  issued  the  order  di- 
recting appellants  to  provide  the  specific 
information  regarding  their  allegations, 
followed  by  a second  order  requesting 
clarification.  Subsequently,  the  agency 
filed  a motion  requesting  sanctions — 
specifically  requesting  that  appellants’ 
contentions  be  dismissed.  The  agency 
also  filed  a motion  requesting  the 
presiding  official  to  dismiss  the  appeals 
since  appellants  failed  to  respond  to  her 
order  for  clarification.  The  agency  then 
asked  the  presiding  official  to  deny  ap- 
pellants’ requests  for  hearings  because 
appellants  failed  to  provide  sufficient 
facts  on  which  the  agency  could  prepare 
a defense. 

The  Board  noted  that  the  record  did 
not  indicate  that  the  presiding  official 
ruled  on  the  agency’s  motions.  On  its 
own  motion,  it  considered  the  merits  of 
the  motions  for  sanction. 

The  Board  pointed  out  that  because 
the  presiding  official  held  individual 
hearings  for  several  appellants  affected 
by  the  RIF — but  did  not  do  so  for  the  ap- 
pellants in  this  case — it  appears  that  she 
did  impose  sanctions.  The  Board  found 
that  the  presiding  official  erred  when  she 
failed  to  inform  appellants  of  her  decision 
to  impose  sanctions.  It  noted,  however, 


that  imposing  the  sanctions  was  within 
the  presiding  official’s  discretion. 

The  Board  found  that  the  information 
sought  by  the  agency  and  the  presiding 
official  was  reasonable  and  necessary. 
Concluding  that  the  sanctions  were  ap- 
propriate, the  Board  affirmed  the  initial 
decision  as  modified. 

The  other  appellants  affected  by  the 
Board  order  were  ATWELL,  Eva 
(DC03518210888);  BARNETT,  Lorraine 
D.  (DC03518210891);  BEASLEY,  Carol 
J.  (DC03518210893);  BOONE,  James  W. 
(DC035 182 10897);  BRAMBLETT,  Ruth 
Ann  (DC03518210899);  BRAWNER. 
Hilda  M.  (DC03518210900); 
BROKENBOROUGH.  Alvin  F. 
(DC03518210902);  BROWN,  Lee 
(DC03518210903);  BUETTNER.  William 
R.  (DC03518210905);  BULLOCK,  Larry 
D.  (DC035 182 10906);  BURGESS, 

Audrey  L.  (DC03518210907); 
CAMPBELL.  Brenda  F. 
(DC03518210908);  CHILDRESS, 
Catherine  S.  (DC03518210912); 
CHURGIN,  Gerald  (DC03518210913); 
CHWAE,  Frank  Y.  (DC03518210914); 
CICCARELLI,  Stephen 
(DC03518210915);  CITRENBAUM,  Dan- 
iel A.  (DC03518210916);  COLEMAN, 
Mary  E.  ( DC035 18210917);  CONTEE, 
Janet  M.  (DC03518210918);  COUGHLIN, 
Meredityh  E.  (DC03518210920). 

DAGORN.  Petronila  (DC03518213004); 
DAMON.  Bonnie  L.  (DC03518210925); 
DAVIS,  Donna  (DC03518210926); 
DAVIS,  Sam  T.,  Ill  (DC03518210928); 
DAWSON,  Erma  (DC03518210929); 

DEA,  Jane  Y.  (DC03518210930);  DOVE, 
Sharon  L.  (DC03518210933);  DOWNS. 
Nelsa  L.  (DC03518210934);  EDWARDS. 
Lavonne  (DC03518210935);  ENGLAND, 
Edward  A.  (DC03518210936);  FARMER, 
Catherine  Y,  (DC03518210937);  FELLS. 
Charlene  A.  (DC035 182 10938); 

FERREN,  Gail  R.  (DC03518210788); 
FRANKLIN,  Caumetia 
(DC035182 10940);  GASKINS,  Gail  L. 
(DC03518210942);  GLASPIE,  Diane 
(DC03518210945);  GIST,  Yvonne  J. 
(DC035 182 10944);  GOODING,  Pamela  J. 
(DC035182 10946). 

HAMLET,  Teresa  L. 

(DC0351 82 10951);  HARLEY,  Mary  D. 
(DC03518210952);  HARLEY,  Veronica 
R.  (DC03518210789);  HARMAN,  Mildred 
(DC03518210953);  HARRIS,  Ethel 
(DC0351 8210954);  HARRIS,  R.  Francine 
(DC0351 821 0955);  HARRISON, 
Jacqueline  (DC03518210956); 

HAWKINS,  Violet  J.  (DC03518210781); 
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RODD,  Richard  M.  v.  Department  of 
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ministration (NY075281F1395,  Novem- 
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Transportation  (AT075281F1346,  No- 
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SCHRIFT,  Walter  A.  v.  Department  of 
Transportation  (AT075281F1348,  No- 
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vember 28.  1983) 

SELF,  Nancy  A.  v.  Department  of 
Transportation  (AT075281F1116,  No- 
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Transportation,  Federal  Aviation  Ad- 
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SMITH,  George  v.  Department  of  Trans- 
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tration (NY075281F0962,  November 
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SMYTH,  Lawrence  J.  v.  U.S.  Postal 
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portation (PH075281F0909,  November 
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ber 28,  1983) 
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VELMAN,  John  R.  and  BERGER,  Paul 
R.  v.  Department  of  Transportation 
(SE075281F0484  and  SE075281F0485, 
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WAKELY,  James  v.  Department  of 
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CARUSO,  Joseph  v.  Department  of 
Transportation,  Federal  Aviation  Ad- 
ministration (SF075281F3077,  Decem- 
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ber 12,  1983)  (See  AUGUSTINE,  Kim) 
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ministration (BN075281F0497,  Decem- 
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KNIGHT,  Glenn  A.  v.  Department  of 
Transportation  (AT075281 F1369,  De- 
cember 12,  1983)  (See  DENNIS,  John 
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Transportation,  Federal  Aviation  Ad- 
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WAGNER,  Myles  P.  v.  Department  of 
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ber 6,  1983)  (See  JAHNS,  Debra) 
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Transportation,  Federal  Aviation  Ad- 
ministration (SF075281F2161,  Decem- 
ber 12,  1983)  (See  AUGUSTINE,  Kim) 
WHITE,  Sharon  K.  v.  Department  of 
Transportation,  Federal  Aviation  Ad- 


ministration (SE075281F0680,  Decem- 
ber 12,  1983)  (See  BEEBE,  Melvin  L.) 

WHITE,  Thomas  A.  v.  Department  of 
Transportation  (AT075281F2646,  De- 
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W.) 

YARMAN,  Ronald  E.  v.  Department  of 
Labor  (CH03518210025,  December  13, 
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AND  DISMISSALS 

BOURGEOIS,  F.  Louise  v.  Department 
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CORTEZ,  Gerardo  G.  v.  U.S.  Postal 
Service  (DA07528210650,  December 
13,  1983) 

GARRISON,  Shirley  A.  McCadden  v. 
Veterans  Administration 
(PH07528210468,  December  21,  1983) 

GLATT,  Anthony  v.  Veterans  Adminis- 
tration (DE315H8310116,  December 
16,  1983) 

MASSEY,  Thomas  C.  v.  U.S.  Govern- 
ment Printing  Office  (DC075281 10863, 
December  2,  1983) 

MITTENDORF,  Karla  v.  Department  of 
the  Air  Force  (DE075281 10128,  De- 
cember 27,  1983) 

MOORE,  Ernest  v.  Veterans  Adminis- 
tration (CH07528310142,  December  21, 
1983) 

RADSPIELER,  Anthony  v.  Department 
of  Commerce  (DC03518210317,  Decem- 
ber 13,  1983) 

SAUNDERS,  Louis  v.  Department  of 
the  Navy  (PH07528310098,  December 
12,  1983) 

SHACKELFORD,  Arligues  v.  Depart- 
ment of  the  Navy  (DC07528110768, 
December  2,  1983) 

SPECIAL  COUNSEL  v.  James  C. 
Cummings,  Jr.  (HQ1206821 10019,  De- 
cember 12,  1983) 

STAMM,  Douglas  G.  and  VERNAM, 
Donald  S.  v.  Department  of  Transpor- 
tation (NY075281F0792  and 
NY075281F0821,  December  2,  1983) 

TSOPAS,  Nickolas  v.  Department  of  the 
Navy  (BN07528110171,  December  2, 
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VERNAM,  Donald  S.  v.  Department  of 
Transportation  (NY075281F0821,  De- 
cember 2,  1983)  (Sec  STAMM,  Douglas 
G.) 


WARREN,  Debra  A.  v.  U.S.  Army  Au- 
dit (CH315H8310339,  December  13, 
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WILLIAMS,  Johnny  L.  v.  Department 
of  Justice  (SL315H8310100,  December 

13,  1983) 

WOMACK,  Calvin  v.  U.S.  Postal  Service 
(DA07528310640,  December  13,  1983) 

COURT  REMAND 

EVANS,  Dennis  v.  Department  of  the 
Navy  (SF0752801001,  December  12, 
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ASSIGNED  TO  THE  OFFICE 
OF  THE  ADMINISTRATIVE 
LAW  JUDGES 

BERUBE,  Bertrand  G.  v.  General  Serv- 
ices Administration  (DC07528410055, 
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ORNELLAS,  Robert  J.  v.  Department 
of  the  Navy  (BN07528410029  and 
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SCHUYLER,  David  H.  v.  Department 
of  the  Navy  (BN07528410033  and 
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SPECIAL  COUNSEL  v.  Robert 
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14,  1983) 
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GUSTIN,  Charles  E.  v.  Department  of 
Transportation  (SF075281F3546,  De- 
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KENNEDY,  Kathleen  A.  v.  General 
Services  Administration 
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ERRATA 

ADAIR,  Charles  S.,  et  al.  v.  Depart- 
ment of  Transportation 
(DE075281F0645,  December  7,  1983) 

ADAMS,  Charles  H.,  Jr.,  et  al.  v.  De- 
partment of  Transportation,  Federal 
Aviation  Administration 
(BN075281F0224,  December  2,  1983) 
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Gordon  F.  Bickel  v.  Depart- 
ment of  Agriculture 

CH07528410060 
December  16,  1983 

Appellant,  a meat  grader,  was  re- 
moved for  failing  to  accept  a 
reassignment  from  Green  Bay,  Wisconsin 
to  Chicago,  Illinois.  According  to  the  rec- 
ord, appellant  failed  to  report  for  duty  on 
July  25,  1983 — even  though  his  reporting 
date  had  twice  been  extended  at  his  re- 
quest. The  agency  claimed  that  appel- 
lant’s poor  performance  and  his  need  for 
closer  supervision  made  reassignment 
necessary. 

The  arbitrator  noted  evidence  from  ap- 
pellant that  in  an  April  1981  check  of  his 
work,  he  received  a satisfactory  rating  of 
98  percent.  However,  the  arbitrator  also 
considered  evidence  from  agency  officials 
that  appellant’s  work  was  less  than  fully 
satisfactory  from  October  1980  through 
March  1983.  He  noted  that  in  a perform- 
ance rating  for  March  14,  1983,  appellant 
was  rated  unsatisfactory  in  one  element 
of  his  performance  standard  and 
minimally  acceptable  in  another.  The  ar- 
bitrator further  noted  that  appellant  had 
received  training  in  November  1981  on 
meat  grading  and  certification  and  that 
he  had  worked  for  the  government  for 
more  than  11  years. 

The  arbitrator  concluded  that  appel- 
lant’s peformance  problems — which  re- 
sulted in  his  receiving  unsatisfactory  and 
marginally  satisfactory  ratings — gave 
the  agency  bona  fide  grounds  for  reas- 
signing appellant.  While  the  arbitrator 
noted  appellant’s  allegation  that  incon- 
sistent supervision  affected  his  perform- 
ance, he  also  noted  the  agency’s  conten- 
tion that  it  reassigned  appellant  so  that 
he  could  receive  closer  supervision  than 
was  available  in  Green  Bay.  The  arbitra- 
tor found  that  appellant’s  failure  to  ac- 
cept reassignment  was  without  good 
cause  and  that  his  absence  from  July  25, 
1983  until  his  proposed  removal  on  Sep- 
tember 2,  1983  was  unauthorized.  Find- 
ing the  penalty  of  removal  appropriate, 
the  arbitrator  affirmed  the  agency’s 
action. 

Arbitrator:  Victor  M.  Russell 


Barbara  A.  Brown  v. 

Department  of  the  Navy 
SF07528410019 
December  23,  1983 

The  agency  removed  appellant,  an  in- 
sulator helper,  for  repeated  misconduct 
and  for  unauthorized  absence.  Appellant 
admitted  that  she  was  absent  without 
leave  (AWOL)  from  May  21  through  June 
22.  1983  and  that  she  returned  late  from 
lunch,  left  work  without  permission,  or 
wasted  time  during  working  hours  on 
other  specific  occasions. 

According  to  the  record,  appellant  had 
no  accrued  annual  or  sick  leave  at  the 
time  of  her  unauthorized  absence.  In  a 
May  23  letter  to  appellant,  the  agency 
stated  that  she  had  been  AWOL  since 
May  4.  Moreover,  appellant  did  not  re- 
quest leave  until  the  agency  contacted 
her  to  find  out  what  her  intentions  were 
regarding  her  job. 

The  arbitrator  noted  that  in  less  than 
two  years  of  employment,  appellant  es- 
tablished a poor  attendance  and  perform- 
ance record.  He  noted  that  out  of  85 
work  days  in  1983,  appellant  was  absent 
40  full  or  partial  days.  The  arbitrator 
pointed  out  that  the  agency  had  tried  to 
help  appellant  by  reassigning  her  and  by 
counseling  her.  The  arbitrator  further 
noted  that  because  the  shop  where  appel- 
lant was  employed  was  understaffed,  her 
absences  were  a real  burden. 

In  light  of  his  findings,  the  arbitrator- 
considered  appellant’s  claim  that  the 
penalty  of  removal  was  too  harsh,  but 
found  it  without  merit  and  affirmed  the 
agency’s  action. 

Arbitrator:  Lonny  A.  Bartholomew 

Leslie  P.  Hetsler  v. 

Department  of  the  Air  Force 

CH035384 10104 
December  23,  1983 

Appellant  appealed  to  the  Board’s  re- 
gional office,  alleging  that  the  agency 
failed  to  restore  him  to  an  appropriate 
position  after  he  served  in  the  military. 


During  the  appeals  arbitration  process, 
appellant  and  the  agency  reached  a set- 
tlement agreement  which  called  for  the 
parties — within  90  days — to  identify  a 
position  to  which  appellant  could  be  re- 
stored. The  arbitrator  found  the  agree- 
ment to  be  appropriate  and  dismissed  the 
appeal — noting  appellant’s  right  to  rein- 
state the  appeal  if  restoration  does  not 
occur. 

Arbitrator:  Stephen  E.  Manrose 

Loretta  C.  McKinley  and 
Theresa  M.  Beck  v.  Depart- 
ment of  Agriculture 

CH07528410053  and 
CH075284 10054 
December  22,  1983 

The  agency  removed  appellants  from 
their  positions  as  budget  analyst  and 
payroll  coordinator  for  failing  to  accept 
reassignment.  When  the  agency  reorgan- 
ized, its  central  region  office  and  mid- 
west region  office  were  merged.  As  a re- 
sult, the  Cincinnati  office  closed,  and 
appellants’  positions  were  abolished.  Ap- 
pellants were  offered — but  declined  — 
reassignment  to  equivalent  positions 
with  the  agency  in  Washington,  D.C.  Af- 
ter the  agency  removed  appellants,  it 
placed  them  on  its  reemployment  priori- 
ty placement  program. 

The  arbitrator  noted  that  appellants 
challenged  the  agency’s  hiring  and  pro- 
motion practices.  Appellant  Beck  alleged 
that  before  she  was  removed,  the  agency- 
had  recruited  temporary  employees  in 
the  Cincinnati  area  without  announcing 
the  positions.  She  also  claimed  that  these 
temporary  employees  were  later  con- 
verted to  permanent  status  without  an- 
nouncement. The  arbitrator  also  noted 
appellants’  argument  that  their  place- 
ment in  the  agency’s  reemployment  pri- 
ority placement  program  two  weeks  after 
they  were  removed  was  untimely.  In  re- 
sponse to  appellants’  contentions,  the 
agency  asserted  that  the  Board  had  no 
jurisdiction  to  address  the  matters  about 
which  appellants  complained. 

The  arbitrator  found  that  the  agency 
reassigned  appellants  for  legitimate  man- 
agement reasons  and  that  appellants — as 
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the  agency  charged — failed  to  accept 
reassignment.  The  arbitrator  found  that 
appellants  did  not  show  that  the  agency 
used  reassignment  as  a way  to  remove 
appellants  and  thereby  deprive  them  of 
their  appeal  rights.  The  arbitrator  also 
determined  that  appellants  failed  to  show 
how  the  agency’s  use  of  a reemployment 
priority  list  was  relevant  to  the  issues  of 
appellants’  appeal  or  how  such  matters 
were  appealable  to  the  Board.  He  ex- 
plained that  use  of  such  a list  was  re- 
quired only  when  a reduction  in  force  had 
taken  place.  Thus,  the  arbitrator  af- 
firmed the  agency’s  action. 

Arbitrator:  Howard  J.  Ansorge 

Gayron  T.  Nettles  v.  Depart- 
ment of  the  Army 

SF07528410033 
December  28,  1983 

Appellant,  a clerk  typist,  was  removed 
for  making  false  statements  on  his  Stand- 
ard Form  (SF)— 171 , for  submitting  an  al- 
tered SF-50,  and  for  removing  a docu- 
ment from  his  personnel  file  without 
authorization. 

According  to  the  record,  the  matters 
at  issue  came  to  light  when  appellant’s 
supervisor  was  reviewing  appellant’s 
personnel  file.  The  supervisor  noted  that 
appellant  had  answered  “no”  to  the  ques- 
tion on  his  SF-171  regarding  whether  he 
had  resigned  from  a job  after  being 
notified  in  writing  that  he  would  be  re- 
moved. However,  the  supervisor  also 
noted  that  an  SF-52  in  the  file  indicated 
that  appellant  had  resigned  from  the  last 
position  he  held — at  the  Tracy  Army 
Depot — after  being  informed  that  his  re- 
moval was  going  to  be  proposed.  Fur- 
ther, the  supervisor  noted  that  the 
SF-50  in  the  file  appeared  to  have  been 
altered.  The  personnel  office  also  noted 
that  the  SF-50  seemed  to  have  been  al- 
tered and  that  the  official  file  copy  of 
that  document  was  missing  from  the 
file — though  the  document  had  been  in 
the  file  earlier. 

Appellant  claimed  that  he  had  never 
received  written  notice  proposing  his  re- 
moval from  the  Tracy  Army  Depot  and 
that  he  had  given  notice  before  the  inci- 
dent which  spurred  his  proposed  remov- 
al. Further,  appellant  contended  that  the 
SF-50  in  question  was  a copy  of  the  one 
he  had  received  when  he  left  Tracy.  He 
also  contended  that  he  had  nothing  to  do 
with  the  removal  of  the  official  copy  of 
the  SF-50  from  his  personnel  file. 

The  arbitrator  noted  that  the  agency 
submitted  as  evidence  both  the  employee 
copy  of  the  SF-50  and  a copy  of  the 
SF-50  from  the  Tracy  Army  Depot.  The 
agency  also  submitted  a copy  of  the  no- 


tice of  proposed  removal  from  Tracy  on 
which  appeared  appellant’s  signature  of 
receipt. 

The  arbitrator  noted  that  during  cross- 
examination,  appellant  admitted  that  he 
had  the  SF-50  altered  by  a student 
clerk.  When  the  arbitrator  compared  the 
copy  of  the  SF-50  appellant  had  sub- 
mitted with  his  job  application  with  the 
copy  of  the  SF-50  obtained  from  the 
Tracy  Army  Depot,  he  found  the  discrep- 
ancies in  the  two  forms  to  be  quite  evi- 
dent. Thus,  the  arbitrator  sustained  the 
charge  that  appellant  altered  the  SF-50. 
Further,  considering  the  documentation 
submitted  by  the  agency,  the  arbitrator 
found  “that  it  is  more  likely  true  that  not 
true  that  appellant  knowingly  submitted 
a false  answer  on  his  SF-171.” 

The  arbitrator  addressed  whether  the 
penalty  of  removal  was  appropriate.  He 
noted  that  both  appellant’s  supervisor 
and  the  deciding  official  stated  that  ap- 
pellant’s false  statements,  his  attempts 
to  obscure  those  statements,  and  his 
unwillingness  to  accept  responsibility  for 
his  actions  forced  them  to  conclude  that 
appellant  was  an  habitual  liar.  The  arbi- 
trator considered  appellant’s  allegation 
that  he  had  been  treated  more  harshly 
than  had  been  other  employees  who  were 
charged  with  making  false  statements  on 
official  documents.  However,  he  found 
the  specific  cases  cited  by  appellant  to  be 
substantially  different  from  appellant’s 
situation.  Finding  that  appellant’s  re- 
moval promoted  the  efficiency  of  the 
service,  the  arbitrator  affirmed  the  agen- 
cy’s action. 

Arbitrator:  Monroe  P.  Balton 


Carol  Ann  Reyman  v. 

Environmental  Protection 
Agency 

CH043284 10029 
December  9,  1983 

Charging  that  appellant — a biological 
laboratory  technician — performed  at  an 
unacceptable  level  of  competence  in  two 
critical  job  elements,  the  agency  re- 
moved her.  Specifically,  the  two  critical 
job  elements  concerned  appellant’s  re- 
sponsibility to  conduct  in  vitro  toxicity 
tests  on  samples  and  to  prepare  and 
maintain  cell  cultures  for  the  toxicity 
testing. 

According  to  the  record,  in  an  April 
1983  performance  evaluation  for  the  peri- 
od October  1,  1982  through  March  31, 
1983,  the  agency  rated  appellant 
unsatisfactory  in  the  two  critical  ele- 
ments. Appellant’s  superiors  informed 
her  that  she  was  not  using  equipment 
correctly,  that  she  was  not  using  appro- 
priate sterile  technique,  and,  thus,  that 


she  was  not  executing  experiments  prop- 
erly. Consequently,  appellant  requested 
written  instructions  on  37  laboratory 
procedures,  but  the  agency  denied  such 
request. 

The  arbitrator  considered  appellant’s 
allegation  that  her  removal  was  the  re- 
sult of  harassment.  Appellant  contended 
that  the  harassment  began  when  she 
worked  under  another  supervisor  as  a 
histopathologist  and  refused  to  perform 
additional  duties  in  other  departments. 
The  agency  responded  that  there  was 
only  enough  histopathological  work  in 
the  office  to  occupy  25  percent  of  the 
time  of  one  employee.  Appellant  further 
alleged  that  in  her  job  as  a biological  lab- 
oratory technician,  her  supervisor  called 
her  “stupid”  and  timed  her  experiments 
with  a stop  watch.  The  arbitrator  noted 
that  appellant’s  supervisor  denied  the  ac- 
cusations, and  he  found  the  supervisor  to 
be  a credible  witness.  He  also  found  the 
assertion  regarding  the  stop  watch  to  be 
unsupported  by  evidence.  The  arbitrator 
concluded  that  appellant  failed  to  show 
that  the  alleged  harassment  was  connect- 
ed with  the  agency’s  removal  action. 

The  arbitrator  also  addressed  appel- 
lant’s argument  that  she  was  inadequate- 
ly trained.  Appellant’s  supervisor  testi- 
fied that  appellant  had  been  provided  a 
methods  handbook  and  that  she  had  ini- 
tially shown  appellant  how  to  perform 
the  experiments.  The  arbitrator  found 
that  appellant’s  allegation  was  not  a valid 
defense  to  the  agency’s  action. 

The  arbitrator  discussed  appellant’s 
contention  that  the  agency  discriminated 
against  her  based  on  a handicapping 
condition — depression.  The  arbitrator 
noted  that  the  evidence  included  a report 
from  a psychologist  who  was  treating  ap- 
pellant for  depression.  However,  the  ar- 
bitrator did  not  find  that  the  evidence 
showed  that  appellant  had  a mental  im- 
pairment which  limited  her  major  life 
activities  and,  thus,  that  she  was 
handicapped. 

The  arbitrator  concluded  that  the 
agency  showed  that  appellant  had  not 
met  the  performance  standards  for  the 
two  critical  job  elements  in  question. 
Therefore,  he  affirmed  the  agency’s 
action. 

Arbitrator:  Howard  J.  Ansorge 

Jerry  C.  Tonroy  v.  Department 
of  the  Army 

CH043284 10032 
December  16,  1983 

Appellant,  an  education  services  spe- 
cialist, was  removed  for  unacceptable 
performance.  The  agency  charged  that 
appellant  performed  unsatisfactorily  dur- 
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ing  the  period  July  16,  1982  through  July 
15,  1983. 

The  agency  specified  eight  deficiencies 
which  related  to  four  elements  consid- 
ered critical  to  appellant’s  performance 
of  his  job.  The  arbitrator  addressed  each 
specification. 

First,  the  agency  contended  that  ap- 
pellant was  deficient  in  his  preparation  of 
quarterly  and  annual  reports  and  plans. 
The  arbitrator  noted  that  after  the  agen- 
cy warned  appellant  that  he  performed 
unsatisfactorily  in  this  area — and  gave 
him  90  days  to  improve — appellant  did 
provide  the  only  quarterly  report  that 
was  due.  The  second  specification  con- 
cerned appellant’s  staffing,  planning,  and 
evaluation  of  film  programs.  The  arbitra- 
tor pointed  out  that  while  appellant  sub- 
mitted evidence  to  rebut  this  charge,  the 
agency  provided  no  evidence  to  support 
the  charge. 

In  the  third  specification,  the  agency 
charged  appellant  with  failing  to  prepare 
attendance  and  progress  reports.  The  ar- 
bitrator found  that  appellant’s  perform- 
ance standard  did  not  require  appellant 
to  prepare  such  reports,  but  to  make 
sure  that  the  reports  were  made  to  ap- 
propriate persons  on  time.  However,  the 
arbitrator  found  that  appellant  had  no 
authority  to  order  the  employee  respon- 
sible for  the  reports  to  prepare  them. 
Thus,  the  arbitrator  concluded  that  the 
agency  erred  in  giving  appellant  respon- 


sibility for  the  duty  without  the  authori- 
ty necessary  to  carry  it  out. 

The  agency  contended  in  the  fourth 
specification  that  appellant  failed  to  in- 
form eligible  military  personnel  of  the 
availability  of  programs.  However,  ap- 
pellant testified  that  he  did  inform  those 
eligible  for  the  programs  and  that  he 
kept  records  on  program  participants. 
The  arbitrator  found  that  the  agency 
submitted  no  substantial  evidence  to 
show  that  appellant  did  not  meet  t he 
minimum  performance  standard. 

The  fifth  and  sixth  specifications  dis- 
cussed appellant’s  responsibilities  re- 
garding workload  distribution  and  the 
briefing  of  contractors.  The  arbitrator 
noted  appellant’s  arguments  that  he  did 
brief  the  contractors  during  the  first 
week  of  their  contracts  and  that  the  na- 
ture of  their  work  and  the  time  frames 
for  such  work  was  set  forth  in  their  indi- 
vidual contracts.  The  arbitrator  also  not- 
ed appellant’s  contention  that  since  he 
was  not  designated  a supervisor  in  his 
job  description,  he  lacked  the  authority 
to  supervise  the  work  of  subordinates. 
The  arbitrator  agreed  and  found  that  the 
agency  erred  in  formulating  a critical  job 
element  which  required  appellant  to 
oversee  the  work  of  contractors. 

The  last  two  specifications  concerned 
“administration  and  other  duties  as  as- 
signed.” Although  the  agency  alleged 
that  appellant  failed  to  meet  a quarterly 


suspense  date,  the  record  established 
that  he  had  met  such  date.  The  agency 
also  charged  appellant  with  failing  to 
brief  the  education  services  officer  on 
programs.  However,  the  record  indi- 
cated that  appellant  had  notified  the  edu- 
cation services  officer  of  problems  he  was 
having  with  staff  and  programs  and  that 
he  had  also  made  recommendations  for  a 
reorganization. 

The  arbit  rator  dismissed  all  of  the 
specifications  against  appellant  and 
found  that  the  agency  failed  to  prove 
that  appellant  was  performing  at  an  un- 
acceptable level  of  competence.  There- 
fore, the  arbitrator  reversed  the  removal 
and  ordered  the  agency  to  cancel  its  ac- 
tion against  appellant. 

Arbitrator:  Joan  M.  Pucillo 

Dora  .1.  Ward  v. 

Department  of  Agriculture 

CH075284 10052 
December  13,  1983 

Appellant  was  removed  from  the  posi- 
tion of  auditor.  During  the  appeals  arbi- 
tration process,  appellant  submitted  a 
letter  to  the  Board’s  regional  office  re- 
questing withdrawal  of  her  appeal.  The 
arbitrator  therefore  dismissed  the 
appeal. 

Arbitrator:  Stephen  E.  Manrose 


fit  iffCMtilHt 


Brown  v.  Department  of  Justice 

No.  82-1729  (D.C.  Cir.  August 
26,  1983) 

1.120,  1.3311,  1.3711,  2.000000,  4.220, 
10.150,  14.110 

Petitioners  Brown  and  Charest,  form- 
er border  patrol  agents,  appealed  to  the 
Board  from  the  action  by  the  Depart- 
ment of  Justice,  Immigration  and  Natu- 
ralization Service,  suspending  them  in- 
definitely without  pay  pending  the 
disposition  of  criminal  charges  brought 


against  them.  Both  petitioners  had  been 
indicted  on  charges  that  included  work- 
related  matters. 

Upon  judicial  review,  the  court  af- 
firmed the  Board’s  order  regarding 
Brown,  but  reversed  the  order  concern- 
ing Charest.  The  case  was  remanded  to 
the  Board  for  a determination  as  to  the 
amount  of  backpay  to  which  Charest  was 
entitled. 

On  appeal  to  the  court,  petitioners  con- 
tended that  the  fact  of  indictment  cannot 
establish  a “cause”  to  suspend  an  em- 
ployee because  an  indictment  is  not  an 


act  of  the  employee.  They  also  contended 
that  the  agency’s  sole  reliance  on  their 
indictments  was  insufficient  to  satisfy 
the  requirement  that  there  be  a nexus 
between  the  alleged  misconduct  and 
their  job  performance. 

The  Board  found,  and  the  court 
agreed,  that  an  indictment  based  on 
work-related  charges  constitutes  a 
“cause”  that  will  warrant  an  employee’s 
suspension.  Regarding  the  issue  of  nex- 
us, the  court  noted  that  pursuant  to  Fed- 
eral Rules  of  Criminal  Procedure  7(c),  an 
indictment  must  specifically  set  forth  the 
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alleged  criminal  conduct.  The  indictment 
disclosed  that  the  alleged  criminal  con- 
duct directly  concerned  the  quality  of  pe- 
titioners’ work  performance;  therefore, 
the  court  found  that  the  requisite  nexus 
was  provided.  The  court  also  determined 
that  the  Board’s  finding  that  petitioners 
were  indicted  on  work-related  charges 
was  clearly  supported  by  substantial  evi- 
dence and,  therefore,  must  be  affirmed. 

Regarding  the  lawfulness  of  the  sus- 
pensions, the  court  found  that  an  agency 
can  justify  such  actions  if  it  has  “reason- 
able cause  to  believe”  that  the  employee 
committed  a work-related  crime.  In  mak- 
ing that  finding,  the  court  rejected  all  of 
the  petitioners’  arguments  on  that  issue, 
including  the  argument  that  reasonable 
cause  to  believe  can  arise  only  from  evi- 
dence of  an  employee’s  wrongful  acts. 

The  court  reasoned  that  an  employee’s 
suspension  pending  the  disposition  of 
criminal  charges  would  safeguard  the 
public  interest  by  removing  the  employ- 
ee from  a position  where  he  might  repeat 
the  alleged  misconduct  and  thereby 
impede  the  lawful  operation  of  the  agen- 
cy and  destroy  public  confidence  in  the 
agency.  The  court  concluded  that  the 
only  alternative  to  suspension  on  the  ba- 
sis of  a job-related  indictment  is  to  re- 
quire an  agency  to  base  the  suspension 
on  the  employee’s  alleged  unlawful  con- 


duct and  to  provide  that  the  conduct  ac- 
tually occurred. 

As  for  the  issue  of  relief,  an  employee 
is  entitled  to  back  pay  and  benefits  under 
the  Back  Pay  Act  of  1976,  5 U.S.C. 

§ 5596,  only  if  the  loss  of  pay  resulted 
from  “unjustified  or  unwarranted  per- 
sonnel action.”  Therefore,  the  court  con- 
cluded that  the  final  disposition  of  the 
criminal  charges  is  vitally  important  to 
an  analysis  of  the  relief  due  petitioners  in 
such  cases.  That  is  because  when  an  em- 
ployee is  suspended  due  to  an  indict- 
ment, the  final  disposition  of  those 
charges  determines  the  right  to  recover 
lost  wages  and  benefits.  The  court 
viewed  a suspension  pending  the  out- 
come of  criminal  charges  as  a conditional 
adverse  action  justified  only  by  the  inter- 
ests of  the  public  and  the  agency.  Once 
the  employee’s  involvement  with  the 
criminal  justice  system  ends,  none  of  the 
interests  served  by  suspending  the  em- 
ployee are  implicated.  Thus,  in  order  for 
the  suspension  to  be  justified  for  pur- 
poses of  applying  the  Back  Pay  Act,  the 
suspension  must  “ripen”  into  a termina- 
tion action  based  on  misconduct  provable 
by  the  agency. 

In  this  case,  Charest  was  acquitted, 
and  the  agency  reinstated  him.  Brown 
was  convicted  and  had  not  been  rein- 
stated while  he  appealed  his  case.  In 


view  of  those  dispositions  of  the  criminal 
charges,  back  pay  and  benefits  for  the 
period  of  the  indefinite  suspension  were 
awarded  only  to  Charest.  The  court  stat- 
ed that  by  allowing  a subsequently 
acquitted  and  reinstated  employee  to  re- 
cover back  pay  for  the  period  of  the  sus- 
pension is  not  to  hold  that  the  suspension 
was  unlawful  ab  initio , but  rather  to 
hold  that  the  suspension  had  proven  to 
be  unjustified  since  the  agency  had  not 
removed  the  employee. 

The  outcome  of  this  case  differed  from 
Jankowitz  v.  United  States,  533  F.2d  538 
(Ct.  Cl.  1976),  wherein  the  Court  of 
Claims  held  that  an  employee  lawfully 
suspended  on  the  basis  of  his  indictment 
on  job-related  charges  was  not  entitled 
to  back  pay  upon  his  acquittal  and 
reinstatement  by  the  agency. 

In  a dissent  in  this  case,  Judge  Gordon 
wrote  that  the  interest  of  the  agency 
could  be  protected  by  less  drastic  meas- 
ures such  as  reassignment  or  placement 
of  the  employees  on  administrative 
leave.  Because  the  practice  of  sus- 
pending employees  indefinitely  without 
pay  on  the  basis  of  an  indictment  could 
be  abused.  Judge  Gordon  would  hold  that 
appellant’s  due  process  rights  were  vio- 
lated. Contrary  to  the  majority,  he 
would  also  hold  that  both  petitioners 
were  entitled  to  back  pay  so  long  as  they 
could  not  be  legally  discharged. 
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NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  or- 
ders, as  well  as  other  issuances  listed  un- 
der “Board  Orders,”  are  indexed  accord- 
ing to  the  key  number  system  used  in  the 
published  volumes,  Decisions  of  the 
United  States  Merit  Systems  Protection 
Board.  The  index  numbers,  which  indi- 
cate the  subjects  found  in  the  decision, 
are  listed  after  the  order  date.  There  are 
18  main  subject  areas.  These  are  de- 
scribed under  “Major  Topics  and  Scope 
Notes.”  The  “Outline  of  Topics”  divides 
each  major  topic  into  more  specific 
subtopics. 


MAJOR  TOPICS  AND  SCOPE 
NOTES 

Topic 

1.000000  Adverse  Actions 

Certain  personnel  actions  are  desig- 
nated as  “adverse  actions”  under  Chap- 
ter 75  of  the  Civil  Service  Reform  Act  of 
1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes 
other  personnel  actions  not  designated  as 
“adverse  actions”  under  Chapter  75.  This 
topic  also  encompasses  cases  involving 
Board  consideration  of  penalties  in  ad- 
verse action  cases  including  the  mitiga- 
tion of  penalties.  Board  cases  concerning 
procedures  governing  adverse  actions 
are  located  under  Practice  and  Proce- 
dure ( 10.000000) , and  opinions  relating 
to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000). 
Cases  regarding  remedies  available  to 
the  Board  in  adverse  action  cases  are  lo- 
cated in  Remedies  ( H. 000000). 

2.000000  Constitution  a i.ity 

This  topic  references  opinions  in  which 
the  Board  has  considered  constitutional 
aspects  of  cases  before  it.  Included  are 
claims  pursuant  to  specific  constitutional 
provisions,  as  well  as  claims  derived 
from  constitutional  provisions,  such  as 
the  right  to  privacy.  Constitutional 
claims  relative  to  discrimination  are  in 
Discrim ination  (J. 000000 ) . 


3.000000  Discrimination 

This  topic  refers  to  Board  cases  con- 
cerning the  substantive  law  of  prohibited 
discrimination  pursuant  to  the  Civil 
Service  Reform  Act  of  1978.  Also  includ- 
ed are  cases  relating  to  affirmative  ac- 
tion and  disparate  treatment  of  similarly 
situated  employees.  Questions  of  evi- 
dence, jurisdiction,  practice  and  proce- 
dure, and  remedial  action  in  discrimina- 
tion cases  are  referenced  in  Evidence 
U. 000000),  Jurisdiction  (6.000000), 
Practice  and  Procedure  ( JO. 000000) , and 
Remedies  ( lit .000000) , respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing 
with  substantive  rules  of  evidence  em- 
ployed by  the  Board,  as  well  as  cases 
concerning  the  harmful  error  standard  in 
the  Act.  The  Board  is  bound  by  statutory 
burdens  of  proof,  and  cases  referencing 
the  Board’s  interpretation  of  such  bur- 
dens are  also  included  here. 

5.000000  Freedom  of  Information,  Pri- 
vacy, and  Sunshine  Acts 

This  topic  references  Board  cases 
relating  to  the  Freedom  of  Information, 
Privacy,  and  Sunshine  Acts. 

6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the 
Board  has  made  specific  reference  to  ju- 
risdiction under  the  Civil  Service  Reform 
Act  of  1978,  as  well  as  cases  dealing  with 
issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to 
certain  entities,  this  topic  includes  cases 
dealing  with  jurisdictional  questions  par- 
ticularly related  to  such  entities.  Includ- 
ed also  are  Board  cases  dealing  with  its 
enforcement  power,  which  is  a matter  of 
continuing  jurisdiction,  and  cases  under 
the  Act’s  savings  provision.  Jurisdiction 
over  appeals  related  to  retirement  is  cov- 
ered under  Retirement  ( 15.000000) . 

7.000000  Labor-Management  Rela- 
tions 

This  topic  contains  cases  arising  under 
Title  VII  of  the  Act,  including  collective 
bargaining  issues  and  the  rights  of  indi- 
vidual employees.  Title  VII  grievance 


procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 

8.000000  Particular  Employment 
Categories 

The  Civil  Service  Reform  Act  of  1978 
has  provisions  specifically  applicable  to 
certain  categories  of  employees.  This 
topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  ap- 
plicable to  such  employee  categories 
were  discussed  by  the  Board,  and  in 
which  such  special  provisions  were  ger- 
mane to  the  resolution  of  the  case.  In- 
cluded are  cases  dealing  with  the  merit 
pay  provisions  of  the  Act  and  the  Senior 
Executive  Service. 

9.000000  Performance-Related  Ac- 
tions 

This  topic  references  cases  dealing 
with  performance-related  actions  under 
Chapter  43  of  the  Act.  including  proce- 
dural rights  and  standards  of  proof  under 
Chapter  43,  where  performance  apprais- 
al systems  have  been  implemented.  Also 
included  are  cases  dealing  with  perform- 
ance appraisal  actions  under  Chapter  75, 
where  Chapter  43  appraisal  systems 
have  not  yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing 
cases  which  set  out  the  procedural  rules 
for  matters  before  the  Board,  its  admin- 
istrative law  judges,  and  its  presiding  of- 
ficials. Matters  such  as  timeliness  and 
technical  filing  rules  are  included  here, 
as  well  as  the  concepts  of  former  adjudi- 
cation and  representation  of  parties. 

11.000000  Prohibited  Personnel 
Practices 

The  Civil  Service  Reform  Act  of  1978 
lists  merit  systems  principles  governing 
the  Federal  work  force  and  defines  pro- 
hibited personnel  practices  that  may  not 
be  taken  against  Federal  Employees. 
This  topic  is  limited  to  cases  in  which  the 
Board  has  interpreted  these  provisions 
and  related  matters. 

12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  deal- 
ing with  reductions  in  force,  including 
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agency  justifications  for  taking  such  ac- 
tions and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978 
empowers  the  Board  to  review  regula- 
tions promulgated  by  the  Office  of  Per- 
sonnel Management  and  implementing 
regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with 
such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  deal- 
ing with  the  remedial  powers  of  the 
Board. 


15.000000  Retirement 

This  topic  refers  to  Board  cases  involv- 
ing issues  relating  to  the  retirement  of 
Federal  employees. 

16.000000  Special  Counsel 

This  topic  references  Board  cases 
relating  to  the  Office  of  Special  Counsel, 
including  the  prosecution  of  Hatch  Act 
cases  and  violations  of  the  Federal  Em- 
ployees Flexible  and  Compressed  Work 
Schedules  Act.  The  filing  requisites  for 
complaints  before  the  Special  Counsel 
are  included  here,  while  procedural  req- 
uisites in  Special  Counsel  cases  before 
the  Board  are  in  Practice  and  Procedure 
(10.000000). 


17.000000  Suitability  and  Fitness  for 
Duty  Examinations 

This  topic  references  cases  dealing 
with  issues  of  suitability.  Included  also 
are  cases  involving  fitness-for-duty 
examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning 
the  substantive  law  governing  employ- 
ment practices  and  distinguishes  employ- 
ment restrictions  that  are  not  appealable 
employment  practices. 
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OUTLINE  OF  TOPICS 

(With  Key  Numbers) 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


1.110 

Removal 

1.3612 

Prohibited  Discrimination 

1.111 

Involuntary  Resignation  or  Retirement 

1.362 

Conflict  of  Interest 

1.120 

Suspension  for  more  than  14  days 

1.363 

Insubordination 

1.121 

Enforced  Leave 

1.3631 

Refusal  to  Accept  Reassignment 

1.130 

Reduction  in  Grade 

1.364 

Gross  Waste 

1.131 

Involuntary  Demotion 

1.365 

Creation  of  Danger  to  Public  Health  and  Safety 

1.110 

Reduction  in  Ray 

1.366 

Insolence 

1.150 

Furlough  of  30  days  or  less 

1.3661 

Abusive  Language 

1.160 

Adverse  Action  by  Office  of  Personnel 

1.367 

Violence 

Management 

1.368 

Unauthorized  Activities 

1.369 

“Failure  to”  Charges 

1.200 

Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.370 

Charges  Related  to  Off-Duty  Conduct 

1.371 

Efficiency  of  the  Service 

1.210 

Suspension  for  less  than  14  days 

1.3711 

Nexus 

1.220 

Letter  of  Reprimand 

1.380 

Classification  and  Qualifications  Requirements 

1.230 

Actions  Based  on  Unacceptable  Performance 

1.390 

Performance  Related 

1.231 

Denial  of  Within-Grade  Step  Increase 

1.232 

Reduction  in  Grade 

1.400  Board  Consideration  of  Penalties 

1.233 

Removal 

1.240 

Reduction  in  Force 

1.410 

Mitigation  of  Penalty 

1.250 

Reduction  in  Rank 

1.420 

Prior  Disciplinary  Record 

1.430 

Disparate  Treatment  of  Similarly  Situated 

1.300  Substantive  Charges 

Employees 

1.310 

Attendance  Related 

1.500  Procedural  Rights  In  Adverse  Actions 

1.311 

Absence  Without  Leave 

1.312 

Abuse  of  Leave 

1.510 

Notice 

1.313 

Tardiness 

1.511 

Crime  Provision 

1.314 

Efficiency  of  the  Service — Attendance 

1.512 

Emergency  Suspension  During  Notice  Period 

1.315 

Unlawful  Labor  Strikes 

1.513 

Reasons 

1.3151 

Air  Traffic  Controllers — 1981  PATCO  Strike 

1.520 

Reply 

1.3152 

Other  Strikes  (Non-1981  ATC) 

1.521 

Written  Reply 

1.320 

Alcohol  and  Drug  Related 

1.522 

Oral  Reply 

1.321 

On-Duty  Conduct 

1.530 

Review  of  Materials  on  Which  Action  Based 

1.322 

Off-Duty  Conduct 

1.540 

Right  to  Representation 

1.323 

Efficiency  of  the  Service — Alcohol  and  Drug 

1.550 

Proposing  and  Deciding  Official 

Related 

1.560 

Appeal  to  Merit  Systems  Protection  Board 

1.330 

Criminal  Conduct 

1.561 

Burden  of  Proof 

1.331 

On-Duty  Conduct 

1.562 

Efficiency  of  the  Service — Generally 

1.3311 

Criminal  Charges 

1.570 

Decision 

1.3312 

Criminal  Conviction 

1.3313 

Acquittal 

1.332 

Off-Duty  Conduct 

1.600  Defenses 

1.3321 

Criminal  Charges 

1.3322 

Criminal  Conviction 

1.610 

Stale  Charges 

1.3323 

Acquittal 

1.620 

Mental  Condition 

1.340 

Dishonest  Work  Related  Conduct 

1.630 

Animus 

1.341 

Bribery 

1.640 

Coercion  or  Duress 

1.342 

Embezzlement 

1.650 

Affirmative  Defenses 

1.343 

Falsification 

1.3431 

Medical  Records 

2.000000  Constitutionality 

1.3432 

Employment  Applications 

1.3433 

Time  and  Work  Records 

2.100  Due  Process 

1.344 

Fraud 

1.345 

Misappropriation  and/or  Misuse  of  Government 

2.110 

Liberty  Rights  or  Interest 

Property 

2.120 

Property  Rights  or  Interest 

1.346 

Malfeasance  in  Office 

2.130 

Requisite  Administrative  Procedures 

1.350 

Prohibited  Political  Activity 

1.360 

Other  Work  Related  Charges 

2.200  Criminal  Constitutional  Considerations 

1.361 

Abuse  of  Authority 

1.3611 

Sexual  Harassment 

2.210 

Self-Incrimination 
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2.220 

Right  to  Counsel 

4.111 

Admissions 

2.230 

Double  Jeopardy 

4.112 

Affidavits 

2.240 

Search  and  Seizure 

4.113 

Evidence  Obtained  Through  Discovery 

4.1131 

Depositions 

2.300  First  Amendment  Freedoms 

4.1132 

Interrogatories 

4.1133 

Documents 

2.310 

Freedom  of  Speech 

4.114 

Best  Evidence 

2.311 

Relation  to  Efficiency  of  the  Service 

4.115 

Polygraphs 

2.3111 

Defamation 

4.116 

Handwriting 

2.312 

Balancing  Test 

4.120 

Testimony 

2.313 

Mixed  Motive 

4.121 

Relevancy 

2.320 

Freedom  of  Religion 

4.122 

Materiality 

2.321 

Relation  to  Efficiency  of  the  Service 

4.123 

Privileged  Matters 

2.3211 

Free  Exercise 

4.124 

Hearsay 

2.3212 

Establishment 

4.125 

Credibility 

4.126 

Perjury 

2.400  Right  To  Privacy 

4.127 

Probative  Value 

4.128 

Circumstantial  Evidence 

3.000000  Discrimination 

4.129 

Opinion 

4.130 

Official  Notice 

3.100  Prohibited  Discrimination 

4.131 

Facts 

4.132 

Documents 

3.110 

Age  Discrimination 

4.140 

Evidence  of  Prior  Disciplinary  Actions 

3.111 

Age  Discrimination  in  Employment  Act  of  1967,  29 

4.150 

Stipulations 

U.S.C.  631,  633a 

3.120 

Race,  Color,  and  National  Origin  Discrimination 

4.200  Burdens  of  Proof 

3.121 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130 

Handicap  Discrimination 

4.210 

Preponderance  of  the  Evidence 

3.131 

Handicapping  Condition 

4.211 

Agency  Burden 

3.1311 

Physical  Disability 

4.212 

Appellant’s  Burden 

3.1312 

Mental  Disability 

4.220 

Substantial  Evidence 

3.1313 

Alcoholism  and  Drug  Abuse 

4.230 

Arbitrary,  Capricious,  or  Abuse  of  Discretion 

3.132 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

4.240 

Reasonable  Grounds  to  Believe 

3.1321 

Reasonable  Accommodation 

4.250 

Burden  of  Persuasion 

3.13211 

Undue  Hardship 

4.260 

Burden  of  Going  Forward 

3.1322 

Rehabilitation 

3.133 

3.140 

Qualified  Handicapped  Employee 
Sex  Discrimination 

4.300  Harmful  Error 

3.141 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

Agency  Procedures 

3.142 

Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

4.310 

3.143 

Sexual  Preference 

4.320 

Presiding  Official’s  Rulings 

3.144 

Sexual  Harassment 

5.000000  Freedom  of  Information,  Privacy, 

3.150 

Religious  Discrimination 

3.151 

Civil  Rights  Act  of  1964,  42  U.S.C.2000e-16 

and  Sunshine  Acts 

3.160 

Marital  Status  Discrimination 

3.170 

Discrimination  on  the  Basis  of  Political 

5.100  Sunshine  At 

Affiliation 

5.200  Freedom  of  Information  Act 

3.200  Disparate  Treatment  of 
Similarly  Situated  Employees 

5.210 

Exemptions 

5.211 

Internal  Personnel  Rules  and  Practices 

3.300  Affirmative  Action 

5.212 

Statutory  Exemptions 

5.213 

Inter-and  Intra-Aency  Memoranda  and  Letters 

3.310 

Minorities 

5.214 

Personnel  and  Medical  Files 

3.320 

Handicapped  Persons 

3.330 

Women 

5.300  Privacy  Act 

3.400  Burdens  of  Proof 

5.310 

Form  of  Request 

5.320 

Denial  of  Access 

3.410 

Prima  Facie  Case 

5.321 

Appeal  Rights 

3.420 

Legitimate  Non-discriminatory  Reason 

3.430 

Pretext 

6.000000  Jurisdiction 

4.000000  Evidence 

6.100 

Merit  Systems  Protection  Board  Jurisdiction 

4.100  Admissibility 

6.110 

Original  Jurisdiction 

6.111 

Special  Counsel  Cases 

4.110 

Prehearing  Evidence 

6.112 

Senior  Executive  Service  Removals 
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6.113 


6.114 

6.120 

6.121 

6.122 

6.123 

6.124 

6.1241 

6.1242 

6.1243 

6.125 

6.1251 

6.1252 

6.1253 

6.1254 

6.1255 

6.1256 

6.1257 

6.1258 

6.126 

6.127 

6.128 


6.210 

6.220 

6.230 

6.240 


6.310 

6.320 

6.330 


6.410 

6.420 


6.510 

6.511 

6.512 
6.520 
6.530 


6.710 

6.720 

6.730 

6.740 


Employee  Disciplinary  Actions  under  the  Federal 
Employee  Flexible  and  Compressed  Work  Sched- 
ules Act 

Administrative  Law  Judges 
Appellate  Jurisdiction 

Adverse  Actions 

Denial  of  Within-Grade  Step  Increase 
Senior  Executive  Service  Cases 
Discrimination  Cases 

Equal  Employment  Opportunity  Commission 

Mixed  Cases 

Special  Panel 

Non-Appealable  Actions 

Position  Classification 

Promotion 

Performance  Ratings 

Reassignment 

Reinstatement 

Reprisal 

Miscellaneous 

Grievance  Decisions 

Agency  Regulations 

Prohibited  Personnel  Practices 

Review  of  Grievance  Decisions 

6.200  Particular  Parties 

Independent  Agencies 
Independent  Establishments 
Intelligence  Agencies 
Government  Corporations 

6.300  Presiding  Official’s  Jurisdiction 
Generally 

Finality  of  Decisions 

Appeals  of  Presiding  Official’s  Decisions 

6.400  Office  of  Personnel  Management 

Intervention 

Rules  and  Regulations 

6.500  Enforcement 

Petitions 
Appellate  Cases 
Original  Cases 
Compliance 
Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 

Mootness 

Ripeness 

Real  Party  in  Interest 
Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6.900  Statutory  Construction  of  the 
Civil  Service  Reform  Act  of  1978 


7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

7.110  Negotiated  Grievance  Procedures  in  Collective 

Bargaining  Agreements 

7.111  Exclusion  of  Specific  Matters  from  Negotiated 

Grievance  Procedures 

7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

7.1131  Election  of  Statutory  or  Negotiated  Procedure 

7.1132  Right  to  Request  Merit  Systems  Protection  Board 

Review 

7.114  Actions  Based  on  Unacceptable  Performance 

7.1141  Election  of  Statutory  or  Negotiated  Procedure 

7.1142  Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 

7.1143  Judicial  Review  of  Arbitrator’s  Award 

7.115  Adverse  Actions 

7.1151  Election  of  Statutory  or  Negotiated  Procedure 

7.1152  Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 

7.1153  Judicial  Review  of  Arbitrator’s  Award 

7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 

7.310  Agency  Unfair  Labor  Practices 

7.311  Interference  with  Exercise  of  Employee’s  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  Control  or  Undue  Assistance  to  Labor 

Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor 

Organization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3161  Federal  Service  Impasse  Panel 

7.317  Enforcement  of  Rules  and  Regulations  in  Conflict 

with  Prior  Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  with  any  Provisions  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  with  Exercise  of  Employee’s  Rights 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to  Dis- 

charge of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 

7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  Faith  with  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3261  Federal  Service  Impasse  Panel 
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7.327 

Call  for  or  Participation  in  Strike,  Work  Stoppage, 
Slowdown,  or  Disruptive  Picketing 

7.3271 

Failure  to  Take  Action  to  Prevent  or  Stop 

7.328 

Failure  to  Comply  with  any  Provision  of  Title  5, 
Chapter  71 

7.400  Collective  Bargaining  Agreements 

7.410 

Enforcement  of  Provisions 

7.420 

Right  to  Representation 

7.430 

Interpretation  of  Provisions 

8.000000  Particular  Employment  Categories 
8.100  Administrative  Law  Judges 

8.110 

Original  Jurisdiction  Action 

8.111 

Removal 

8.112 

Suspension 

8.113 

Reduction  in  Grade 

8.114 

Reduction  in  Pay 

8.115 

Furlough  of  30  days  or  less 

8.120 

Good  Cause 

8.121 

Conduct  and  Demeanor/Judicial  Temperament 

8.122 

Bias 

8.200  Particular  Federal  Entities 

8.210 

United  States  Postal  Service 

8.211 

Preference  Eligibles 

8.212 

90  Day  Probationary  Period 

8.213 

Alcohol  Rehabilitation  Program 

8.220 

Postal  Rate  Commission 

8.230 

Law  Enforcement  Personnel 

8.231 

Federal  Bureau  of  Investigation 

8.240 

Intelligence  Agencies 

8.250 

General  Accounting  Office 

8.260 

Non-Appropriated  Fund  Activities 

8.270 

Government  Corporations 

8.280 

National  Guard  and  Air  Force 

8.290 

Air  Traffic  Controllers 

8.291 

PATCO  Strike  of  1981 

8.2911 

Elements 

8.29111 

Occurrence  of  Strike — Proof 

8.291111 

Official  Notice 

8.291112 

Other  Proof 

8.29112 

Lawfulness  of  Strike 

8.29113 

Participation  in  Strike — Proof 

8.291131 

Prima  Facie  Case 

8.291132 

Additional  Proof 

8.2912 

Procedural  Rights 

8.29121 

Notice 

8.29122 

Response 

8.29123 

Suspension  During  Notice  Period 

8.29124 

Pre-Termination  Hearing 

8.29125 

Appeal  to  Merit  Systems  Protection  Board 

8.291251 

Consolidation 

8.291252 

Evidence  Exclusion 

8.291253 

Summary  Judgment 

8.2913 

Defenses 

8.29131 

Procedural  Error 

8.291311 

Command  Influence 

8.291312 

Crime  Provision  Invocation 

8.291313 

Other  Error 

8.29132 

Coercion 

8.29133 

Hazardous  Conditions 

8.29134 

Lockout 

8.29135 

Authorized  Leave 

8.291351 

PATCO  Agreement 

8.291352 

Cancellation  Notice 

8.2914 

Board  Consideration  of  Penalties 

8.29141 

Review  Authority 

8.29142 

Reasonableness 

8.29143 

Disparate  Treatment 

8.29144 

Adverse  Inference 

8.29145 

Efficiency  of  the  Service 

8.2915 

Unfair  Labor  Practice 

8.2916 

Prohibited  Personnel  Practice 

8.292 

Other  Issues 

8.300  Special  Situations 

8.310 

Applicants 

8.320 

Probationary  Employees 

8.321 

Post-Appointment  Reasons 

8.3211 

Determining  Completion  of  Probation 

8.3212 

Absent  Allegation  of  Partisan  Political  or  Marital 
Status  Discrimination 

8.3213 

Allegations  of  Handicap  Discrimination 

8.3214 

Allegations  of  Race  Discrimination 

8.3215 

Allegations  of  Religious  Discrimination 

8.3216 

Allegations  of  Sex  Discrimination 

8.3217 

Allegations  of  Prohibited  Personnel  Practices 

8.3218 

Marital  Status 

8.3219 

Partisan  Politics 

8.322 

Pre-appointment  Reasons 

8.3221 

Procedures 

8.323 

Supervisory  or  Managerial  Probationary  Periods 

8.324 

Resignations  During  Probationary  Period 

8.330 

Excepted  Service 

8.331 

One  Year  of  Current  Continuous  Service 

8.332 

Pre-appointment  Reasons 

8.333 

Same  or  Similar  Positions 

8.334 

Handicapped  Appointments 

8.340 

Preference  Eligible  Employees 

8.341 

Veterans 

8.3411 

Veterans  Readjustment  Appointees 

8.350 

Confidential  Employees 

8.360 

Overseas  Personnel 

8.370 

Employees  of  District  of  Columbia 

8.380 

State  and  Local  Employees 

8.390 

Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 

8.410 

Military  Duty 

8.420 

Employment  Related  Injuries 

8.421 

Fully  Recovered  Employee 

8.4211 

Within  One  Year 

8.4212 

After  One  Year 

8.422 

Partially  Recovered  Employee 

8.4221 

Within  One  Year 

8.4222 

After  One  Year 

8.423 

Right  to  Restoration 

8.424 

Priority  Consideration 

8.425 

Every  Effort  to  Restore 

8.426 

Notice  of  Rights 

8.500  Senior  Executive  Service 

8.510 

Types  of  Positions 

8.511 

Career  Appointee 

8.512 

Non-career  Appointee 

8.513 

Limited  Term  Employee 

8.514 

Limited  Emergency  Employee 
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8.515 

General  Position 

9.315 

Deletion  of  Notice  from  Agency  Records 

8.520 

Actions  Within  the  Senior  Executive  Service 

9.3151 

Performance  Acceptability  for  One  Year 

8.521 

Reassignment 

9.316 

Appeal  Rights 

8.522 

Transfer 

9.320 

Denial  of  Within  Grade  Increase 

8.530 

Appealable  Actions 

9.321 

Notice 

8.531 

Removals 

9.3211 

Notice  Period 

8.5311 

Procedural  Requirements 

9.322 

Written  Decision 

8.5312 

Efficiency  of  the  Service 

9.323 

Timeliness 

8.53121 

Nexus 

9.324 

Reconsideration  by  Agency 

8.532 

Suspensions  for  more  than  14  Days 

9.3241 

Written  Decision 

8.5321 

Procedural  Requirements 

9.3242 

Higher  Level  Employee 

8.5322 

Efficiency  of  the  Service 

9.32421 

No  Participation  in  Original  Decision 

8.53221 

Nexus 

9.325 

Appeal  Rights 

8.533 

Conversion  of  Position  to  Senior  Executive  Service 

9.330 

Burden  of  Proof 

8.540 

Performance  Appraisal 

9.331 

Substantial  Evidence 

8.550 

Removal  from  Senior  Executive  Service 

9.332 

Preponderance  of  the  Evidence — Chapter  75 

8.551 

Hearing 

9.3321 

Efficiency  of  the  Service 

9.33211 

Nexus 

8.600  Merit  Pay 

10.000000  Practice  and  Procedure 

8.610 

Transfer  of  Position  to  Merit  Pay  Status 

10.100  Appellate  Jurisdiction 

9.000000  Performance  Related  Actions 

10.110 

Prehearing  Procedures 

10.111 

Filing  of  Appeal  and  Request  for  Hearing 

9.100  Actions  Based  on  Performance 

10.1111 

Right  to  Hearing 

10.1112 

Waiver  of  Right  to  Hearing 

9.110 

Denial  of  Within-Grade  Increase 

10.1113 

Withdrawal  of  Appeal 

9.111 

Waiting  Period 

10.112 

Agency  Response 

9.120 

Reduction  in  Grade 

10.1121 

Agency  Request  for  Appearance  at  Hearing 

9.130 

Removal 

10.113 

Class  Action 

9.140 

Reassignment 

10.114 

Consolidation  and  Joinder 

9.150 

Promotion 

10.115 

Intervention 

10.1151 

Intervention  as  a Matter  of  Right 

9.200  Performance  Appraisal  Systems 

10.1152 

Permissive  Intervention 

10.116 

Discovery  Procedures 

9.210 

Establishment  of  Performance  Appraisal  Systems 

10.1161 

Motion  for  Discovery 

9.211 

Periodic  Appraisals  of  Performance 

10.11611 

Interrogatories 

9.212 

Employee  Participation  in  Establishment  of  Per- 

10.11612 

Deposition 

formance  Standards 

10.11613 

Production  of  Documents 

9.213 

Communication  of  Performance  Standards  and  Criti- 

10.117 

Prehearing  Conference 

cal  Elements  to  Employees 

10.118 

Subpoenas 

9.214 

Employee  Performance  Evaluation 

10.119 

Request  for  Witnesses 

9.2141 

Acceptable  Level  of  Competence  Determinations 

10.120 

Presiding  Official 

9.2142 

Recognition  and  Awards 

10.121 

Duties  and  Powers 

9.2143 

Assistance  in  Improving  Performance 

10.1211 

Discretion 

9.2144 

Opportunity  to  Demonstrate  Acceptable 

10.12111 

Dismissals 

Performance 

10.12112 

Failure  to  Prosecute 

9.220 

Review  of  Performance  Appraisal  Systems  by  the 

10.1212 

Ruling  on  Motions 

Office  of  Personnel  Management 

10.12121 

Venue 

10.12122 

Interlocutory  Appeals 

10.12123 

Continuance  or  Stay 

9.300  Procedural  Rights  in  Actions 

10.1213 

Orders  of  Presiding  Officials 

Based  on  Unacceptable  Performance 

10.12131 

Compliance 

10.1214 

Decision 

9.310 

Reduction  in  Grade  or  Removals 

10.12141 

Content 

9.311 

Notice 

10.12142 

Effective  Date 

9.3111 

Instances  of  Unacceptable  Performance 

10.12143 

Finality 

9.3112 

Critical  Elements  Involved 

10.12144 

Summary  Decision 

9.3113 

Timeliness 

10.12145 

Recommended  Decision 

9.3114 

Opportunity  to  Improve 

10.12146 

Form 

9.312 

Representation 

10.1215 

Hearings 

9.313 

Response 

10.12151 

Postponement 

9.3131 

Oral  Response 

10.1216 

Closing  the  Record 

9.3132 

Written  Response 

10.1217 

Service 

9.314 

Written  Decision 

10.122 

Bias 

9.3141 

Specifications  of  Unacceptable  Performance 

10.123 

Disqualification 

9.3142 

Concurrence  of  Higher  Position  Employee 

10.124 

Amicus  Briefs 

9.3143 

Timeliness 

10.130 

Board  Review  of  Initial  Decision 
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10.131 

Board  Reopening 

10.300  Cases  Heard  By  Administrative  Law  Judges 

10.132 

10.1321 

Petition  for  Review 
Filing  Requirements 

10.400  Representation 

10.1322 

10.133 

Criteria 

Board  Review  Powers 

10.410 

Pro  Se 

10.140 

Board  Opinion 

10.420 

Attorney 

10.141 

Content 

10.430 

Other  Representation 

10.142 

Effective  Date 

10.440 

Conflict  of  Interest 

10.143 

10.144 

Finality 

Reconsideration 

10.500  Ex  Parte  Conduct 

10.150 

10.210 

10.211 

10.2111 

Judicial  Review 

10.200  Original  Jurisdiction 

Special  Counsel  Cases 
Complaints  for  Corrective  Action 
Filing  of  Complaint 

10.610 

10.600  Substitution  of  Parties 

Death  of  Appellant 

10.700  Former  Adjudication 

10.2112 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Discipli- 

riOfU  A of  lone 

10.710 

Res  Judicata 

10.21121 

Ildl  y rA.LClUIlo 

Answer 

10.720 

Estoppel 

10.21122 

10.21123 

Representation 

Hearing 

10.800  General  Board  Powers 

10.2113 

10.2114 

Party  Response  Rights 
Powers  of  Board 

10.810 

Waiver  of  Board  Regulations 

10.2115 

Board  Decision 

10.811 

Untimeliness 

10.2116 

Judicial  Review 

10.820 

Waiver  of  Non-Statutory  Requirements  in  Board 

10.212 

Stays 

Orders 

10.2121 

10.21211 

Initial  Stay — Secton  1208(a) 
Filing  of  Request  for  Stay 

11.000000  Prohibited  Personnel  Practices 

10.2122 

10.21221 

Extension  of  Initial  Stay — Section  1208(b) 
Filing  of  Request  for  Extension  of  Stay 

11.000  Practices  Prohibited 

10.21222 

10.2123 

Agency  Response 

Indefinite  Stay— Section  1208(c) 

11.110 

Personal  Favoritism 

10.21231 

Filing  of  Request  for  Indefinite  Stay 

11.111 

Improper  Consideration  of  Employee  Information 

10.21232 

Opportunity  for  Comment 

11.112 

Willful  Deception  or  Obstruction  of  Competition 

10.212321 

Special  Counsel 

11.113 

Forced  Withdrawal  from  Competition 

10.212322 

Agency 

11.114 

Unauthorized  Employment  Preferences 

10.2124 

Powers  of  the  Board 

11.115 

Nepotism 

10.21241 

Initial  Stay 

11.120 

Unauthorized  Political  Practices 

10.21242 

Extension  of  Initial  Stay 

11.121 

Political  Coercion 

10.21243 

Indefinite  Stay 

11.122 

Political  Reprisals 

10.2125 

Board  Decision 

11.130 

Prohibited  Discrimination 

10.2126 

Judicial  Review 

11.131 

Age 

10.213 

Hatch  Act  Procedures 

11.132 

Race,  Color  and  National  Origin 

10.2131 

Filing  of  Letter  of  Charges 

11.133 

Handicapping  Condition 

10.2132 

Response  Rights 

11.134 

Sex 

10.2133 

Powers  of  Board 

11.135 

Religion 

10.2134 

Board  Decision 

11.136 

Marital  Status 

10.2135 

Judicial  Review 

11.137 

Political  Affiliation 

10.214 

Intervention 

11.140 

Prohibited  Reprisals 

10.2141 

Office  of  Personnel  Management 

11.141 

For  Exercising  Appeal  Rights 

10.2142 

Others 

11.150 

Whistleblowers 

10.220 

Administrative  Law  Judge  Cases 

11.151 

Actions  against  Whistleblowers 

10.221 

Filing  of  Complaint 

11.1511 

Definition  of  Gross  Waste  of  Funds 

10.222 

ALJ  Response 

11.1512 

Definition  of  Mismanagement 

10.223 

Procedural  Rights  (cross-reference  to  10.110) 

11.1513 

Definition  of  Abuse  of  Authority 

10.224 

Presiding  Official 

11.152 

Reprisals  Against  Whistleblowers 

10.2241 

Administrative  Law  Judge 

11.160 

Actions  Based  on  Non-Performance  Related 

10.2242 

Merit  Systems  Protection  Board 

Conduct 

10.225 

Powers  of  the  Board 

11.161 

Nexus  to  Efficiency  of  the  Service 

10.226 

Decision 

11.170 

Actions  in  Violation  of  Merit  Systems  Principles 

10.2261 

Recommended  Decision 

11.171 

Merit  Systems  Principles 

10.227 

Judicial  Review 

11.172 

Implementation  of  Merit  Systems  Principles 

10.230 

10.231 

Review  of  Rules  and  Regulations 

Office  of  Personnel  Management 

11.200  Burden  of  Proof 

11.210  Definition  of  Personnel  Action 

11.220  Authority  to  Take  Action 


20 


12.110 

12.111 

12.112 

12.113 

12.114 

12.115 

12.116 
12.120 
12.130 


12.210 

12.220 

12.230 

12.231 

12.232 

12.233 


12.310 


12.410 

12.411 

12.412 

12.420 

12.421 

12.422 
12.430 
12.440 


12.510 

12.511 
12.520 

12.530 

12.531 
12.540 
12.550 

12.560 

12.561 

12.562 


13.110 

13.120 


14.110 


12.000000  Reductions  in  Force 

12.100  Actions 

Assignment 

Change  of  Positions  or  Reclassification 

Grade  Retention 

Pay  Retention 

Retreat  Rights 

Remedial  Actions 

Best  Offer 

Furlough 

Separation 

12.200  Retention  Standing 

Competitive  Area 
Competitive  Level 
Retention  Register 

Tenure  of  Employment 
Veterans  Preference 
Performance  Ratings 

12.300  Transfer  of  Functions 

Transfer  of  Employees 

12.400  Procedural  Rights  and  Requirements 

Notice 

General 

Specific- 

Appeals 

Burden  of  Proof 

Premature  Reduction  in  Force  Appeal 

Restoration  by  Agency 
Reemployment  Priority  List 

12.500  Justification 

Lack  of  Work 
Contracting  Out 
Shortage  of  f unds 
Reorganization 
Invalid  Reorganization 
Reclassification 

Exercise  of  Reemployment  or  Restoration  Rights 
Challenges  to  Bona  Fides 

Personal  Reasons 
Job  Conditions 

13.000000  Regulation  Review 

13.100  Office  of  personnel  Management 
Rules  and  Regulations 

Facial  Invalidity 
Agency  Implementation 

14.000000  Remedies 

14.100  Reinstatement 

Backpay 


14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
14.400  Corrective  Action- 
14. 500  Attorney  Fees 

14.510  Statutory  Authorization 

14.520  Interest  of  Justice 

14.521  Prohibited  Personnel  Practice 

14.522  Clearly  Without  Merit 

14.523  Bad  Faith 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency- 

Id. 525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of 
Merit 

14.526  Employee  Initiated  Claims 

14.527  Agency  Initiated  Claims 

14.530  Prevailing  Party 

14.540  Incurred 

14.541  Attorney-Client  Relationship 

14.550  Reasonableness  of  Fees 
14.560  Timeliness  of  Fee  Motion 

14.570  Filing  Requirements 

14.600  Settlement 
14.700  Mitigation  of  Penalty 

15.000000  Retirement 

15.100  Retirement  Requirements 

15.110  Early  Retirement 

15.111  Reorganization,  Reduction  in  Force,  Transfer  of 

Function 

15.120  Credit  for  Service 

15.121  Law  Enforcement  Officers  and  Firefighters 

15.122  Covered  Position 

15.130  Disability  Retirement 

15.131  On  Application  of  Employee 

15.1311  Appeal  to  Merit  Systems  Proteeton  Board 

15.13111  Scope  of  Review- 

15. 13112  Burden  of  Proof 

15.13113  Parties 

15.132  On  Application  of  Agency 

15.1321  Appeal  to  Merit  Systems  Protection  Board 

15.13211  Scope  of  Review 

15.13212  Burden  of  Proof 

15.13213  Parties 

15.1322  Remand  to  Office  of  Personnel  Management 

15.133  Physical  or  Mental  Condition 
15.1331  Type  of  Evidence 

15.134  Impact  on  Performance,  Attendance  and  Conduct 

15.135  Total  Disability 

15.136  Agency  Obligation  to  Accommodate 

15.1361  Reassignment 

15.13611  Vacant  Position 

15.13612  Same  Grade  or  Pay 

15.13613  Same  Commuting  Area 

15.1362  Agency  Decision  Not  to  Reassign 

15.137  Employee  Refusal  of  Offer  of  Assignment 
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15.138 

Re-examination  and  Recovery 

16.251 

Arbitrary  and  Capricious  Withholding 

15.139 

Five-year  Service  Requirement 

16.252 

Financial  Privacy  Violations 

15.140 

Mandatory  Separation 

16.253 

Hatch  Act  Violations 

15.141 

Law  Enforcement  Officers  and  Firefighters 

16.2531 

Federal  Employees 

15.142 

Air  Traffic  Controllers 

16.2532 

District  of  Columbia  Employees 

15.150 

Retirement  Contributions 

16.2533 

State  and  Local  Employees 

15.160 

Optional  Retirement 

16.254 

Prohibited  Personnel  Practices 

16.255 

Federal  Employee  Flexible  and  Compressed  Work 

15.200  Annuities 

Schedules  Act  Violation 

15.210 

Determinations  of  Annuities 

16.300 

Filing  of  Complaints  Before  Special  Counsel 

15.211 

Effects  of  Federal  Employee’s  Compensation  Act 

Payments 

16.310 

Place  of  Filing 

15.212 

Forfeiture 

16.320 

Form  and  Contents 

15.220 

Recovery  of  Annuity  Overpayments 

16.330 

Withdrawals 

15.230 

Appeal  to  Merit  Systems  Protection  Board  by 

16.340 

Protection  of  Complainant’s  Identity 

Annuitant 

15.240 

Survivor  Annuities 

17.000000  Suitability  and  Fitness  for  Duty  Examination 

15.300  Involuntary  Retirement 

17.100  Criteria  Considered  in  Suitability  Determination 

15.400  Jurisdiction 

17.110 

Delinquency  or  Misconduct  in  Prior  Employment 

17.120 

Criminal,  Dishonest,  Infamous,  or  Notoriously 

15.410 

Administrative  Action  or  Order 

Disgraceful  Conduct 

17.130 

Falsification  or  Fraud 

16.000000  Special  Counsel 

17.140 

Alcoholism 

17.150 

Drug  Abuse 

16.100  Investigatory  Authority 

17.160 

Loyalty 

17.170 

Statutory  Disqualifications 

16.110 

Investigation  of  Prohibited  Personnel  Practices 

17.180 

Additional  Factors 

16.120 

Investigation  of  Whistleblower  Allegations 

17.181 

Nature  of  Position 

16.130 

Investigation  of  Political  Activities 

17.182 

Nature  and  Seriousness  of  Conduct 

16.131 

Hatch  Act  Violations 

17.183 

Circumstances  Surrounding  Conduct 

16.1311 

Federal  Employees 

17.184 

Recency  of  Conduct 

16.1312 

District  of  Columbia  Employees 

17.185 

Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

16.1313 

State  and  Local  Employees 

17.186 

Contributing  Social  or  Environmental  Conditions 

16.140 

Investigation  of  Information  Withholding 

17.187 

Rehabilitation  Efforts 

16.150 

Investigation  of  Civil  Service  Violations 

17.200  Standard  Applied  in  Suitability  Determination 

16.200  Prosecution 

17.210 

Efficiency  of  the  Service 

16.210 

Referral  to  Agency  Heads 

17.211 

Nexus 

16.211 

Administrative  Appeals  Procedures 

16.212 

Reports 

17.300  Consequences  of 

16.213 

Settlement 

Negative  Suitability  Determination 

16.214 

Non-Duplication  Policy 

16.220 

Corrective  Action 

17.310 

Disqualification 

16.221 

Reasonable  Grounds  to  Believe 

17.320 

Removal 

16.222 

Requests  to  Order  Corrective  Action 

17.330 

Debarment 

16.230 

Stays 

16.231 

Reasonable  Grounds 

16.232 

Burden  of  Proof 

17.400  Fitness  for  Duty  Examination 

16.2321 

Section  1208(a) — 15  days 

16.2322 

Section  1208(b) — 30  days 

17.410 

Psychiatric  Exam 

16.2323 

Section  1208(c) — Indefinite 

17.420 

Physical  Exam 

16.240 

Intervention  Before  Merit  Systems  Protection 

Board 

18.000000  Employment  Practices 

16.250 

Disciplinary  Actions  Against  Employees 
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PUBLICATION  SERVICES 
The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and  issu- 
ances. It  is  available  from  the  Superin- 
tendent of  Documents,  under  stock  num- 
ber 062-000-80001-1,  either  by 
subscription  or  single  issue.  Please  ad- 
dress subscription  or  purchase  inquiries 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washing- 
ton, D.C.  20402. 


Initial  Decisions 

Initial  decisions  made  in  the  regional  of- 
fices are  available  on  microfiche.  To  sub- 
scribe to  the  microfiche  “Federal  Em- 
ployee Appeals  Decisions”  at  $150  per 
year  for  microfiche  and  index,  contact 
the  National  Technical  Information  Serv- 
ice, 5285  Port  Royal  Road,  Springfield, 
Virginia  22161 . 


Published  Board  Decisions  and 
Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board , volumes  1 
through  7,  covering  the  period  January 
11,  1979  through  September  30,  1981, 
have  been  published.  These  volumes  are 
a compilation  of  final,  actions  taken  by  the 
Board  and  precedential  interlocutory  de- 
cisions. An  index  using  the  Board’s  key 
number  system  is  included. 

Volumes  5,  6,  and  7,  each  including  a 
multi-part  index,  are  available  from  the 
Superintendent  of  Documents  for  $40  for 
the  three-volume  set.  These  volumes 
cover  the  period  January  1,  1981  through 
September  30,  1981,  and  their  stock 
number  is  062-000-00011-2.  However, 
volumes  1 through  4,  which  cover  the  pe- 
riod January  11,  1979  through  December 
31.  1980,  are  no  longer  in  print. 


Copies  of  Decisions  and  Orders 

All  initial  decisions.  Board  orders  and 
opinions,  and  indexes  may  be  viewed  in 
the  Information  Services  Division,  Office 
of  the  Secretary.  Copies  of  specific  deci- 
sions or  orders  may  be  obtained  by 
sending  a written  request  to  the  Infor- 
mation Services  Division,  Merit  Systems 
Protection  Board,  Suite  1404,  5205 
Leesburg  Pike,  Falls  Church,  Virginia 
22041.  Requests  should  include  the  ap- 
pellant’s name,  the  docket  number,  and 
the  date  of  the  decision  or  order. 


DEFINITIONS 

These  definitions  are  provided  for  clar- 
ification purposes  only  and  are  not  in- 
tended to  convey  the  strict  legal  meaning 
of  the  terms. 

Addendum  Decision — an  addendum  de- 
cision deals  with  attorney  fees. 

Appeals  Arbit ration—  a voluntary  alter- 
native procedure  designed  to  adjudicate 
relatively  simple  non-precedential  ap- 
peals in  an  expedited,  informal  and  cost- 
effective  way,  in  accordance  with  Board 
precedent. 

Appeals  Arbitrators — presiding  officials 
specially  trained  in  appeals  arbitration. 

Deciding  Official — the  official  who  rend- 
ers the  agency’s  decision. 

initial  Decision — the  regional  office  de- 
cision made  by  the  presiding  official  in 
response  to  a petition  for  appeal.  The  ini- 
tial decision  becomes  final  in  35  days  un- 
less a petition  for  review  is  filed  with  the 
Board  and  granted.  In  that  case,  the 
Board’s  decision  becomes  the  final  deci- 
sion. If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five 
days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 


Petition  for  Review — the  request  fill'd 
with  the  three-member  Board  in  Wash- 
ington, D.C.,  for  review  of  an  initial  de- 
cision of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the  record. 
The  presiding  official  referred  to  in  The 
Digest  summaries  is  usually  a Board  re- 
gional office  official  designated  by  the 
Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office  au- 
thorized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 


FEDERAL  REGISTER 
ISSUANCES 

Reproduced  below  are  the  Board’s 
Federal  Register  issuances  for 
November. 


Federal  Register 
Vol.  48,  No.  238 
Friday,  December  9.  1983 

MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  DATE:  10:30  a m..  Monday. 
December  19,  1983. 
place:  Eighth  Floor,  1120  Vermont 
Avenue,  NW.,  Washington  D.C.  20419. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Herman  Marshall  v Government 
Printing  Office.  MSPB  Docket  No. 
DC075281108G1. 
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2.  Victory  E.  kina  card  v.  US  Postal 
Son  ice,  MSPB  Docket  No.  SF07528210204. 

3.  William  Korb  v.  Army.  MSPB  Docket  No. 
SF07528310704. 

4.  Richard  Strand  v.  Army.  MSPB  Docket 
No.  SE07528210092. 

5.  Daphney  Pir.nix  v.  OPM,  MSPB  Docket 
No.  AT0831 821 0439. 

6.  Llovd  Oglesby  v.  OPM.  MSPB  Docket 
No.  DE831L8310132. 

7.  Smith  v.  DOT,  MSPB  Docket  No. 
AT03538210848. 

8.  Ann  F.  Huizar  v OPM,  MSPB  Docket  No. 
DA0831 831 0057. 

9.  Aldean  Porter  v.  Agriculture.  MSPB 
Docket  No.  AT07528211337. 

10.  Patrick  J.  Paglia  v.  USPS,  MSPB  Docket 
No.  NY07528310346. 

11.  Kenneth  Crompton  v.  Treasury.  MSPB 
Docket  No.  AT03518090013. 


12.  William  /.  McCarthy  v.  USPS.  MSPB 
Docket  No.  NY07528210638. 

13.  Department  of  State  v.  OPM,  MSPB 
Docket  No.  DC0831 831 0309. 

14.  William  Santiago  v.  Department  of  the 
Navy.  MSPB  Docket  No.  SF07528210990. 

15.  Dale  R.  Renner  v.  OPM,  MSPB  Docket 
No.  DE831L8310218. 


CONTACT  PERSON  FOR  ADDITIONAL 

information:  Robert  E.  Taylor, 
Secretary.  (202)  653-7200). 

Dated:  December  7,  1983  at  Washington, 
DC. 

For  the  Board. 

Robert  E.  Taylor, 

Secretary. 


Federal  Register 
Vol.  48,  No.  245 
Tuesday,  December  20,  1983 

MERIT  SYSTEMS  PROTECTION  BOARD 
“FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  48  FR  55234 
PREVIOUSLY  ANNOUNCED  TIME  OF 
CLOSED  MEETING:  10:30  a.m.  (Monday, 
December  19,  1983).  The  time  of  the 
meeting  has  been  changed  to  2:30  p.m. 
CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Robert  E.  Taylor, 
Secretary,  (202)  653-7200. 

Dated:  December  16, 1983,  Washington, 
DC. 

For  the  Board. 

Robert  E.  Taylor,  Secretary 
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Robert  E.  Taylor Secretary 

Michael  H.  Hoxie Director,  Information  Services  Division 


Editorial  Staff 


Ada  Kimsey Executive  Editor 

Karen  S.  Henkel Managing  Editor/WTiter 

Linda  P.  Price  Publications  Assistant 


Legal  Review  and  Research  Staff 

S.  E.  Tape Staff  Director 

Elva  A.  Barnett Legal  RevieweiVWriter 

Warren  Waggoner Legal  Reviewer/Writer 


Prepared  By: 

Office  of  the  Secretary,  Information  Services  Division 

United  States  Merit  Systems  Protection  Board 

Washington,  D.C.  20419 


UNIVERSITY  OF  FLORIDA 
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